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STATE OF MONTAMA
BEFORE THE BOARD OF PERSONNEL AFPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE
CHARGES 20-86 and 18=37

TEAMSTERS LOCAL UMION

HO.189D
Complainant, TINDINGE OF PACT;
CONCLUSIONS OF LAW;
wa, RECOMMENDED ORDER

YELLUWSTORE COUNTY,

Bonspondent .

o'l & Aok @ W W W

I. INTRODUCTION

A hearing on the above matter was canducted on
April 13, 1968, in Hillings=, Mt. before John Andrew, nearfing
eXamloer. D, Patrick McEittrick represented the complain=
ant. The dofandant was represented by David Hoefer, Daputy
Yellowstone County Attorney.
11, 1550ES

Whether the defendant viglated® 39-31-201 MCA
39-31-40L (L) MCa and 39-31-401(5} MCA by refusing to abidg
by a decision rendered by Harlan Lund, County Survever,
holding Harold Becker and Ployd Tronstad entitled to a pay
differential for services performed as actling road siperin-

tendantk .
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ITI. FINDINGS OF PACT

8 Teamsters Local 190 is a labor organization within
the meanlng of Section 39-31-103(5} MCA.

2. Y¥ollowsteone County is a political subdivision of
Ehe State sf Montana. Tellowstone County acts thravgh its
duly elected Board of County Commigsioners and authorized
agents,

5 Tha Union and the County entered into a ecollactive
bargaining agreement (Exhibit B} far tha period af July -1,
1985, throuwgh June 30, 1987. The agreement was in force and
2ffact for all times relevant to these causes of actisn.

4. Complainant undon id the collective bargaining
cepresentative  for all nonexempt, full-time, permanent
employees of Y¥Yellowstans County bridge department, except
the road superintendent and +he shop superintendent. Sae
Article II of the ecollective bargalning agreement.

5. Harold Becker -and Ployd Tromstad are full +ima
parmanant employvees of Yellowstone County road and bridge
depactmant. Both. are: classified as foreman under the
collective bargaining agrosment and are combars of the
un o,

[ Upon separate cccasions Harlan Lund, &cting in hisd
capacity as oounty surveyor, temporarily assigned Harcld
Becker and Floyd Tronstad as road seoerintendent. Harold

Becker was firgt temporarily aszigned 1in Jangary of 1BEE.
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Floyd Tronstad was first temporarily assigned in March
af ‘1987,

T On Mareh 3, 1936, Harold Becker filed a grievanco
concerning his tomporary assignment, The grisevance cited
Article W, Séctien I, Subdivision 1 and aArticle WV, Saction 3
subdivisicn 3 af the cogllective bargaining agreement.

a. On May 13, 1987, Flayd Tronstad filed a grisvance
concerning his temporary essignment. The crisvance cited
Articie ¥V, Section 2, Subdivision 1 of the bargaining ‘agrea—
mont.

o On March: 7, 1386, and May 1%, 1987, Harlan Lund
randarad declsions holding Hareld Becker and Flayd Tronstad
raspeatively to be entitled to the pay difforontial betweesn
road foreman and road superintendent.

0. Yellewstone County refused to abide by the deci-
sicns of Harlan Lund.

21 Harlan Lund acted in a managoment capacity in
negotiating the collective bargaining agreement applicable
to the complainant.

Lz2x B8y stakuta; T-4-2812(2) (i}, and under the con-
tract, Article IV, Section 4, Harlan Lund, &s county survey-
ar retaira the right to "empley deputies, =en and Seams and
discharge at his pleasure such deputies, men and trams and
determine haw, whan and where ‘such deputles, men and teams

shall work.*®
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e B Article W, Section 2, Subdiviainn 1, of «the
cpntract [Exhibit B) provides:
In cases wherg individuals are assicned to temporary
work in a higher clasgification; they shall be paid
For the higher classification only for khe number of
haurs worked in thak classification. 1n cases where
individuals are assigned to temporary work in a higher
paying alassification for a continuous extended peried
of time, after 30 dava they shall be paid - for all
compensabla hours bevond the 90 days while in +thet

asgignment at the higher 'rate of pay. There shall Le

no duplication or pyramiding in these mituations.

a4, In the pasat, road foremen assigned ta the road
suparintendent's position have received the higher ‘rate of
pay. See Lund Depositicn, Joint Exhibit #1, Past practice
thus supports lhe Unicn's position.

15. Road foremen, when performing as acting roadg
superintendents are still memberss of the bargaining unitk.
Sed Lund deposition.

1la. Artiele VIII, Section 2, Subdiviasien 2 of the
Jaly 1, 1985 through June 30, 1987 agreement (Exhibhiz= @m)
regarding the grievance procedure provides:

The county surveyor eshall hold a bhearing within ten

(10} working days afrer recelving the emploves's
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request and render a decision within five (5) working
days following a hearing ...
The grisvance procedure goes on to provide in (k] that.

Parties ‘will next attempt +¢o choose an
arbltrator agreeable to both gides.

Subsegtion (e) then provides:

If the union is still digsarisfied, it may
request binding arbitration through the Doard
of Parsonnel Appeals.

The recorcd before the haaring exsminer falls to show
whether arbitration was pursued by the county im part’ [b)
or, in fact, if the |eousty could pursue arbitration,
Asdumedly, the county could noet. The Union 4ié npas Pursngs
arbitration as it had prevailed before the county susvevaor.

ln Exhibit C-1 (the successor agreement to Exhibit A)
covering the peripd July 1, 1987 - June 34, 1985 the griav-
ance language has hean changed. Article VIII, Sectien -2,
Subdiviaslen 2([kl}, at the spparent insiatence of the county,
now reads:

In the ‘event that eitker the Union or thHe
Bcard of County Commissioners is not satis-
fied with the disposition of the griavance in
the: initial hearing [the one befora the
survayar] a Grievance Bpard will! be selegcaed
as foallows:

Exhibit C-1 then delineates & hearing procedure not

contained in khe predecessor contract, EBxhibit B, Exhibit

C-1 &t Subdivision 2({g) then provides:
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If either party is still dissatisfied, it may
raquest binding arbitration through the Aoard
of Personnel RApbhesals, ...

The significance of this language change is manifested
in the testimony of Byd Heoman and Harlan Tund, bath of whom
Were at the bargaining table when ths contracts were negoti-
ated and both of whom testified that under the old lamnguage
it was wnderstood that the decision of the murveyor at sten
two was final and binding. The snew language L2z supportive of
and consistent with that testimony, Even Lf it ware not,
the ¢ld language is vagua ancugh that tha testimeny of Luond
and Henman as to fntent must be controlling,

ITI. CONMCLUSIONS OF LAW

It is well settled’ that the processing aof & grievance
i part af the duty to bargain in good faith &and that a
failure to process a grilevance is on unfalr lsbaor practice,

o@e Clty of ldivingston v. Mantana Councill Ma. 9, &71 p.24

34, (Mont, 1977).

¥Yellowstone County cites Montana Supreme Court cases
from 1924 and 1923 in support of the propoeitisn that the
surveyer acted outside the authorlty cranted to him by tha
commissionars. The county further sontends that the union
knew this, the surveyor knew this, and consequently tha
county cannokt be held liable. This is not persnasive. The
union and the county entered into an enforceable contrack

the terms of which were known by the surveyor, the union,

- K -
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and the commissioners. One part of that contract called far
d& drievance ?rnceéuru wWith @ decision to be Tendered by the
BULVEeyor. The surveyor comolipd with +tha terms of &he
contract by holding a hearing and rendering a decision. #Had
ke not done 8o there: would have besn an unfaiv labacs prac-
tlce. Az it were, the decision issued by the surveyser was
adverse to the county. Hased ﬂﬂlthu undaretanding of the
people who nagotiated the contract, that decision was £inal
and binding. Further, based on past prackire the decision
was wall founded. The county cannct now abrogate the
contract because the susveyor, an elected official, dié not
follow the dictates of the commissioners. That is a problem
between the elected offlclals, Moreover, any problem there
WaE appeard to be resolved with the new contract lanauage.
In any event the complainant should suffef no harm from
managements internal problems.

Tellowstone County wviclated 39-31-201, 35-31=40141})} apd
19=31=-401(5] .
IV, BECCMMEMDED OHDER

It 1is hereby ordered that after this acder becomes
Einal, Yellowstons County, lts officers, agenta, and repre-
gentatives shall:

L ceada and desist Llta vielation of 39=31-2p1,

35-31-401(1) and 319-31-401(2), MCRL;
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2. implement and ablde by the decisione af Harlan Lund
ganeaming the grlevances of Harold Decker and Flayd;

. meet with the unicn representaklves of Flovd
Tronstad and Harcld Becker to determine the amount due undor
nuomber kwo.oabove. If a mutusl detarmination cannot be made
within ten (10} days aftor this order becomes finel potify
this Beard so that a hesring may be held and & dstsilad
remedlal order issued;

4. notify this Board in writlng within twenty (2D}
days what steps haye been taken to comply with this arder.

Dated this 2FA day of June, 1088

NOTICE: Excentions ta theass Findings of Fact, Conclusions
of Law and Recommended Order may be filed within bwenty (20)
cays of service. IE no exceptions sre filed the Recommended

Order will become the Order of the Bpoard of Perapnosl

Appeals,
.-___.ﬂ"'__"_-r 3
ohn Andrew

“Hoaring Examines




